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I ntroduction :

Although the international and regional covenamt$ eonventions approved some of principles , in the
purpose of narrowing the scope of the applicatibthe death penalty or eliminating it completelwt b
we in the Arab world retreat a steps behind théaltrend is not merely the maintenance of theeseet

in the legislation, but that further non-complianeéth the minimum standards required for the
application of the penalty .

It is regrettable to see the practice of justic&eys in some Arab countries, an expansion ofdbpesof
application and the issuance of a collective deatitences in certain crimes, and more, we find safime
members of legislative and religious bodies claimapplying a public execution on television, whish
a real apostasy behind the World in this regard.

We will discuss in this paper (the death penaltynternational law), (and the minimum standardeo
available for the application of death penalty bgusing on three standards the first, the mosbser
crimes, the second, the availability of guarantdesfair trial and the third, prohibiting the diggation of
the penalty for minors and pregnant women, and iAgghis standards in Egyptian legislation, whigh
an important reference for many Arabic legislatianyl finally, (the conditions of death penalty igyft,
2009).

First: the death penalty in international law

Preface:

International human rights law does not expressilypoohibiting the death penalty. But limits the
categories of persons who are sentenced to deathth&nsituations in which death penalty may be
imposed or carried out, and other internationakrimsents and formal conventions of the abolitiorihef
death penalty in certain international treatiesidlyig on all counties which become parties to those
instruments and conventions, and others may ndirméng to all countries, such as the decisiongniak
by the United Nations and intergovernmental orgaions and other bodies, as well as statements by
officials of the United Nations special rapporteuns judgments and recommendations of the expert
bodies established to follow up the implementatbrhuman rights treaties such as the Human Rights
Commission, Commission against Torture.

All the main international treaties on Human Rigl#ssure that the right to life. The Universal
Declaration of Human Rights and other internatiomaman rights instruments adopted since 1948 to
prohibit all forms of "treatment or cruel, inhuman degrading.” Whatever the reason given by the
Governments of the execution of prisoners, whatévermethod used, the death penalty constitutes a
violation of basic human rights.

During the sixty-second session of the General ibde of the United Nations, the UN plenary meeting
of the General Assembly Third Committee's resoh(6@/149) to stop the death penalty . In this
resolution, the General Assembly call upon all Retaist States to: -

» respect for international standards that providegsaards guaranteeing the protection of the rights
of those sentenced to death, In particular thermim standards.

e gradual reduction of the use of the death peraadtyreduce the number of crimes that can be
applied in their situation.

» stop the executions, in order to abolition of tleatth penalty.

It will address the following are the main inteipatl instruments and texts concerning the death
penalty: -



1- TheUniversal Declaration of Human Rights:
Article 3 confirmed that " Everyone has the rightite, liberty and security of person " .

2- International Covenant on Civil and Political Rights:
Article (6) of the Covenant submit a detailed wittean ever before to defend the right to life, el
emphasis on compulsory.

3- Instrumentsfor the abolition of the penalty:
The international community has adopted four irdéamal treaties providing for the abolition of
the death penalty. One of them is global in scopkthe other three are regional, namely:
» Second Optional Protocol to the International Cawvetron Civil and Political Rights, aiming at
the abolition of the death penalty
Protocol has involved eleventh articles did nobwllthe reservation to any of the articles of the
Protocol by the States for ratification only onsewation states that "the application of the death
penalty in time of war, according to a convictiona particularly serious crime, and of a military
nature, committed in time of war."
» Protocol No. 6 to the Convention for the Protecbtiuman Rights and Fundamental Freedoms
concerning the abolition of the death penalty
Includes nine articles rescind the sentence wighpibssibility of use in respect of acts committed i
time of war or of imminent threat of war.
» Protocol No. 13 to the Convention for the Protatidd Human Rights and Fundamental
Freedoms Concerning the abolition of the death Ipeimaall circumstances
States that the abolition of the death penalty linciecumstances, including in times of war or
imminent threat of war.
» Protocol to the American convention on Human Rigbtgbolish the death penalty
The Protocol contained an Introduction and fouickes emphasized on the obligation of States to
ratify the non-application of the death penaltytheir territory or under their jurisdiction, witling
possibility of applying the penalty in time of wanly, in extremely serious crimes of a military
nature.

4- Principleson the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions:

Recommended by Economic and Social Council reswiutb89/65 of 24 May 1989

These principles provide us with references to rotfiiernational concern to limit the application of
the death penalty, and then by 20 paragraph hasibeleded under the three axes (preventive action;
investigation; and legal proceedings) to provideaage of preventive and legal principles, which
obliges States which continue to apply this Puneshinof the prevention of extrajudicial or arbitrary
executions, which may occur in the course of tvestigation, or detention in prisons , police stagi

or places of detention used by the authorities.

It is also the perpetrator of murder for politicelhsons and the authority has interest of arbitrary
executions, these principles are also requireceStat prevent the executions without trial and even
demanding that the local law to consider all crirpesishable by activating these sanctions, asdatalle
for States to establish strict control of what nsthis scope of work, also underlines the need to
investigate thoroughly investigate the issues anidas that may carry the death penalty.

Despite the universality of these principles anel tbverage of a wide range of circumstances and
conditions associated with the application of tHateary executions or application outside the gop
of the law, as well as its emphasis on a numbe@riatiples and steps to uncover the crimes of death
in this way and prosecution of the right of victimsd their families in obtaining appropriate
compensation, but we have a Several observatiafgsimegard, notably:



1- therearestill alarge gap between the text and the application in respect of these principles.

2- theseprinciplesdo not carry, any formulathat obliges Parties Statesin the United Nations
to commit them.

3- Thereareno effective mechanisms - with the exception of the Special Rapporteur on the
death penalty - based on the maintenance of these principles and control of the extent of
compliance.

4- the Statute of the International Criminal Court

Under the Basic Law of the International Criminau®, the death penalty is excluded from the
penalties that the powers of the Court would aftowmpose.

Second: the minimum standardsin the application of the death penalty

The Economic and Social Council of the United Nadian its resolution No. 50/1984 dated May 25,
1984 take a decision guarantees that many of tlegusards guaranteeing protection of the rights of
individuals facing the death penalty,

We in the light of this resolution and in the ligitthe international instruments already discugsed
identify the most important of these safequardsaarfollows:

1- In countries which have not abolished the deatlalpgncapital punishment may be imposed only
for the most serious crimes, it being understoad their scope should not go beyond intentional
crimes with lethal or other extremely grave consspes.

2- Capital punishment may be imposed only for a crianevhich the death penalty is prescribed by
law at the time of its commission, it being undeast that if, subsequent to the commission of the
crime, provision is made by law for the impositioiha lighter penalty, the offender shall benefit
thereby.

3- Persons below 18 years of age at the time of therassion of the crime shall not be sentenced to
death, nor shall the death sentence be carriedropregnant women, or on new mothers, or on
persons who have become insane.

4- Capital punishment may be imposed only when thi gluithe person charged is based upon clear
and convincing evidence leaving no room for anraitéve explanation of the facts.

5- Capital punishment may only be carried out purst@at final judgment rendered by a competent
court after legal process which gives all poss#aifeguards to ensure a fair trial, at least equal t
those contained in article 14 of the Internaticdbalenant on Civil and Political Rights, including
the right of anyone suspected of or charged witlrirme for which capital punishment may be
imposed to adequate legal assistance at all stdgles proceedings.

6- Anyone sentenced to death shall have the righppea to a court of higher jurisdiction, and steps
should be taken to ensure that such appeals sf@ihie mandatory.

7- Anyone sentenced to death shall have the rightetek gardon, or commutation of sentence;
pardon or commutation of sentence may be grantatl aases of capital punishment.

8- Capital punishment shall not be carried out pending appeal or other recourse procedure or
other proceeding relating to pardon or commutatibthe sentence.

9- Where capital punishment occurs, it shall be cdroat so as to inflict the minimum possible
suffering.

We can get out of these various guarantees widetkey standards are the minimum standards for
application of the death penalty, and these staisdae the first is most serious crimes, and the
second is a fair trial with all contents, and thiedt is the exception of minors and pregnant women



from the application of punishment, and will addreach of these standards in details and the extent
to respect of the Egyptian legislation which imptse capital punishment.

First : the standard of the most serious crimes

A . the standard of the most serious crimesin international law

According to this standard , in countries which énawt abolished the death penalty, capital
punishment may be imposed only in the most ser@imes on the understanding that its scope
should not go beyond intentional crimes with lethrabther extremely grave consequences, and this is
the guarantee provided by Article (6) of the Intronal Covenant on Civil and Political Rights et
second paragraph, as well as the highlight of ¢fuigrantee in the suspension of the (UN Human
Rights Committee) and in reviews conducted by ti Human Rights council, and the Secretary
General of the United Nations and various Unitetiows special rapporteurs on the Human Rights in
the interpretation of the "most serious crimes", haghlighted in the crimes defined by the
International Criminal Court.

B. The standard of the most serious crimesin Eqyptian legislation:

Egypt considers the most dangerous crimes are muege and threat to state security issues Islamic
Sharia call it the limits of banditry and drug isswbut those most serious crimes had increasecbaad
to 105 crimes which are punishable by death.

There are five legal articles punishing to deatthsas drug crimes the crime which the United Nation
refused to interpret as one of the most seriousas]j the most important crimes which we believieeto
contrary to the standard of the most serious crino®gever, punishable by death are the following:

1- The crime of working on the prejudice to theapdndence of the country or its territorial intggri
(article no. 77 from Penal Code)

2- The crime of criminal conspiracy and inciteméatticle 82 from Penal code)

3- The crime of the drug use in non-authorized psepuse. (article 34 of the Law on Drug Control)
4- The crime of running or create place for drugite in money in return.( article 34 of the Law on
Drug Control)

5- Crime of refrain from reporting offenses.(aridi32 of military law)

6- The crime of not obeying orders. (article 15hmlitary law)

Second : Standard of fair trial

Thefair trial should be ruled by two conditions :

First: Obligate to conduct the trial from beginning taleccording to the criteria set out in internationa
conventions on human rights.
Second: It is essential that the judicial system to besjpehdent and impartial authority.

In addition there are special guaranteesin the event of the death penalty and those guarantees are:
1- May not be the application of the death penalty amider a final rule.
2- The right of every person sentenced to death tio feeeelease or commutation of sentence.
3- Death penalty may be imposed only when the gubbaised on clear and convincing evidence
leaving no room for an alternative explanationh# facts.

In addition to these various rights and princiglesindependence of the judiciary remains one ®f th
essential guarantees for fair trial.



A. Standard of afair trial in international law:

The right to a fair trial is one of the applicalplenciples in various parts of the world recognizsdthe
Universal Declaration of Human Rights and since8L84s became a legal reality obligation for all
countries as part of customary international law.

Universal Declaration of Human Rights in its teatkicle stated that" Everyone is entitled in fuduality
with others to consider his case before an indeg@ndnd impartial tribunal fairly and in public to
determine his rights and obligations and of angnoral charge against him"

And in its eleventh article " Every person accusé@ crime is presumed innocent until proved guilty
according to law a public trial where it providasagantees necessary for his defense”, " any pasaen
result of the performance of an act or refrain frperforming an act won't be convicted only if it is
deemed a crime in accordance with national or matigsnal law in the time of commission, and wort b
exposed to punishment more severe than those tnabemimposed when the crime was committed”.

Thetext of fair trial in the following international instruments:

1- International Covenant on Civil and Political Riglftarticle 14)

2- Convention against Torture and Other Cruel or Inammor Degrading Punishment( article 10,11)

3- Convention on the Rights of the Child(article 37)

4- Convention on the Elimination of All Forms of Digaination against Women (articles from 2 to
15)

5- Convention on the Elimination of All Forms of Rddscrimination (article 5)

6- Laws of armed conflict

7- United Nations Basic Principles on the Independearicke Judiciary. The fifth Principle

8- African Charter on Human and Peoples Rights.(&rigl

9- Arab Charter on Human Rights.(article 12)

In addition to the above guarantees approved byirttegnational legislation for the trial in general
including the trial, which may lead to the execntmf the accused, the death penalty in particulahe
previous trials and before applying it for Statestthave not abolish it to be more stringent onpiéue of
these legislations, which was endorsed by thenatenal instruments in this regard.

And from that the safeguards adopted by the UnNatons to ensure the protection of the rights of
persons facing the death penalty, and were addptede Economic and Social Council and ratified by
the General Assembly of the United Nations in 198dd it restricts the use of the death penalty in
countries which have not abolished until now.

Among the preventive measures offered, it doegaonit the application of the death penalty onkgiaf
a trial of the accused provide all the judicial gudees possible and to ensure that the availaoiia
fair trial, or at least, those guarantees containeatticle 14 of the International Covenant oniCand
Political Rights, including the right of any suspetperson or charged with a crime punishable layhde
to receive adequate legal assistance at all stdghe proceedings.

I nternational mechanismsfor the protection and promotion of fair trial guarantees:

From important international mechanisms for thetgmtion and promotion of the right to a fair tribk
Special Rapporteur on the independence of judges lawyers, and the Special Rapporteur on
Extrajudicial Executions or execution without traalforced death penalty.



B. Fair trial standardsin the Egyptian legislation:

There are many constitutional texts provide guaesof a fair trial in the Egyptian legislation.t lbiue
law remains on the level of these safeguards arsufficient in the case of the death penalty ane of
the most important constitutional provisions thetvide safeguards for fair trial the following:

1- (article 67) The accused is innocent until provailtgin a court of law ensure in it the guarantees
have to defend himself, and every person accusadedbny must have a lawyer to defend him.

2- (article 68) the right to litigate is guaranteedatiopeople, and every citizen has the right tores
to its normal judge, the State guarantees the gdaces to the litigants is close to them and the
rapid disposition of cases, it is prohibited tottexthe law to exempt any administrative action or
decision from judicial control.

3- (article 166) Judges are independent and judgihgwrder law and may not be of any power to
intervene in cases or in the administration ofipast

Criminal justice and fair trial guaranteesin the crimesthat may lead to death penalty:

There are some texts in the Egyptian Code of Cahitrocedure which gives some assurance of a fair
trial in the criminal offenses that may lead tottidée (article No.381) which do not permit theirGinal
Court to issue death sentences only by the unarimiews of its members. it must take the view @&f th
Mufti of the Republic before issued the provision.

These articles do not provide sufficient guarantddair trial, as the opinion of the Mufti as amtegally
binding, it may not appeal the death sentencesds&y criminal courts only through the request for
reconsideration of the case or appeal to the Cailu@assation. However, the reasons may be appeal
based on are limited and must be limited to pawtaw and not on the facts of the case.

Article 30 of Act 57 of 1959 as amended by Act 11161962 said that" May appeal against the death
sentences before the Court of Cassation on the bésipecific reasons, as defined in Article 44Xhef
Code of Criminal Procedure five cases of a reqtmsteconsideration of the provisions, it is mainly
related to exceptional circumstances.

Military courts and guarantees of fair trial formoes punishable by death:

Military courts have been established in Egypt ur{det No. 25 of 1966). the Act was amended in Apri
2007. But the amendments did not overlooking irtagies within it which allows the trial of civdns
before military courts and the most important gngeas of fair trial which are routinely violated time
provision of civilians to military courts the follang:

1- The right to a public trial before an independerd anpartial tribunal.
2- The right to contact a lawyer fast.

3- Right to prepare an adequate defense.

4- The right to appeal.

Third : Standard of stop the application of the death penalty for juveniles and pregnant women:

A. Standard of stop or prohibit the application of punishment in international law:
- Stop or prohibit the application of the penaltytba juveniles in international law:

The ban on juvenile execution is an absolute pitbibin customary and international law and applie
even in times of war. and prohibited by the Conienon the Rights of the Child, this prohibitionalso



in three other treaties. Namely the Internationav&hant on Civil and Political Rights and the Armari
Convention on Human Rights; and the African Chastethe Rights and Welfare of the Child.

It is also the Arab Charter for Human Rights appibin 2004 is unique among regional treaties dgalin
with the death penalty, as the ban of the appticadf death penalty on the juvenile was not an labso
The Arab Charter of Human Rights came after alldtieer regional human rights treaties, and ratibgd
10 countries among the 22 member states of theueeafjArab States, in Article 7 the first paragraph
said that" May not be sentenced to death to peiselosv eighteen years unless the legislation ing@t
the time of the offense otherwise unless the latieh in force at the time of the offense otherWise

- Moratorium on the use of punishment or ban it on pregnant women in international law:
For the execution of pregnant mother the text tohimt the application of the punishment on her
mentioned in paragraph (5) of Article (6) of theeimational Covenant on Civil and Political Righrsd
Article (7) of the Arab Charter for Human Rights.

A) Standard suspension of sentence or banning ityptigg legislation:
- Moratorium on the use of punishment on juvenileghaEgyptian legislation:

The new Egyptian Children's Act relieved childremder the age of eighteen of the application of the
death penalty According to the article (111).

- Stop the application of the death penalty for peegrwomen in the Egyptian legislation:

Article -476 - of the Egyptian Penal Code said stap the execution of the death penalty on pregnan
and after two months of their childbirth.

Third : The death penalty in Eqypt in 2009

A) Manifestations of the death penalty in Eqypt in 2009:

1 - First: the provisions of the collective deatmighment of crimes in the Egyptian courts.

2 - Second: claims of making executions in public.

3 — Third: Claims the transfer of human organs faeath row.

4- Fourth: Media attention the case is now more tha past years.

5 — Fifth: Claims the postponement of the deathajtgrin Egypt on pregnant women for two years after

birth.

B. Statistics on the death penalty in Egypt in 2009:

Egypt witnessed a clear increase in the death fyepabvisions in the recent period, we may find it
difficult to count cases and death sentences, thistdlear increase in the rates of death sentéoce
previous years while at death sentences in theevpast year was 87 sentence, we find that durieg th
first half of 2009 there were 80 death sentences&hsentences included 30 cases of a robbery and 22
rape case and 13 money conflict and 13 domestlenge case and 1 Quackery, Cairo came in first rank
in the scope of these crimes by the fact of 22 hdsantence, followed by Upper Egypt by 14 death
sentence, and Kafr El Sheikh by 12 sentence, Qal@lsentences, Alexandria 8, and Zagazig 6 and the
rest of the sentences divided on Lower Egypt aechtirthern coast.



The quality of the crimes punishable by death

No. Sentences The quality of the crimes punishable by death

30 Robbery

23 Rape

13 Money conflict
13 Domestic violence
1 Quackery

80 Total

No. Sentences

@ Robbery

m Rape

O Money conflict
00 Domestic violence

m Quackery
Domestic| Money
uacke . . Rape Robbe
Q Y violence | conflict P Y
= No. Sentences 1 13 13 23 30

Thedistribution of crimes on the governorates

No. Sentences  Governorates which wereissued by the death sentences

22 Cairo

15 Lower Egypt and the northern coast
14 Upper Egypt

12 Kafr ElI Sheikh

9 Qalubia

8 Alexandria

80 Total




No. Sentences

@ Cairo

m Lower Egypt and the northern
coast

O Upper Egypt

O Kafr El Sheikh

m Qalubia

Alexa|Qalub| Kafr |Upper|Lower
ndria | ia El

o Alexandria Cairo

= No. Sentences 8 9 12 14 15 22

Recommendations

1 - The Arab civil society organizations to organlabbying campaigns and the opening of community
dialogues to push the Arab countries to reconsiteir positions on international and regional
instruments that have not acceded to it yet, eafpethose relating to the abolition of the dea#dnalty
such as the Il optional protocol to the Internatio@ovenant on Civil and Political Rights or which
provides for guarantees and standards for the cgtigh of the penalty such as the Arab Charter of
Human Rights and the Convention on the Rights @iChild.

2- The need to formulate minimum standards andaguees due to the application of the death penalty,
serve as a code of conduct for the Arab Stateske into account in its legislative and executive
procedures when adopting Death penalty, the Codddcbe formulated by the Committee of
Governmental Experts emanating from the regular @dtee on Human Rights in League of Arab
States.

3 - The need for the mechanisms of the United Matto define the scope of the most serious crimds a
to define it so as not to be an opportunity foeiptetation and explanation in broadening the sajpe
these crimes.

4 - The legislative bodies in the Arab world tonjdiands with civil society organizations workingtire
human rights and legal field for the formulatiordasdoption of penal legislation compatible with the
international and regional instruments with regarthe application of the death penalty.

5 - Stop trials civilians to military courts andairof each individual in front of its natural juelgas well
as the amendment of the military laws and its @iowis to allow the multi-degrees of litigation savh
the guarantees of fair trial.



